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Ruling could chill potential whistleblowers

By Deborah Ellis
and Andrew Dwyer

The Appellate
Division last Jan-
uary ruled that
New Jersey’s
whistleblower law,
the Conscientious
Employee Protec-
tion - Act (CEPA),
N.J.S.A. 34:19-1 et
seq., did not pro-
tect a. nurse who
reported to her
supervisor falsified
medical records
and the theft of a
patient’s medica-
tion.

The per diem
nurse, Josephine
Higgins, had her
bours reduced and
was denied a
promotion  after
making the reports.
Yet the Appellate
Division ruled in
Higgins v. Pascack Valley Hospital, 307
N.J. Super. 277, that CEPA did not
prohibit the hospital’s retaliation because
the wrongdoing Higgins reported was
committed by a co-worker rather than the
hospital,
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The ruling is a case of first impres-
sion in New Jersey, which has never
before resolved who must commit wrong-
doing before CEPA can operate. The
New Jersey Supreme Court has granted
certification and if it upholds the
Appellate Division’s ruling, it will chill
a variety of whistleblowers who fear
retaliation if they report wrongdoing in
their workplace. Under the appellate
holding, for example, an honest police
officer who reports corruption of fellow
officers would not be a whistleblower
and would be subject to retaliation
without CEPA’s protection.

In its decision, the court acknowl-
edged that the wrongdoing Higgins
reported — theft of medication and fal-
sification of records — was the type of
misconduct contemplated by CEPA
because it constituted a violation of crim-
inal laws, administrative regulations, and
clear mandates of public policy.
Nonetheless, the court held that in order
for CEPA to apply, a plaintiff must
“demonstrate employer involvement in
[the] workplace violation of a law, rule,
or a clear mandate of public policy.”
This holding contravenes the statutory
language, the purpose of CEPA, and
judicial interpretation in New Jersey and
elsewhere. :

_ Statutory language

The most-striking feature of the
court’s ruling is its willful disregard of
CEPA’s plain language. The pertinent
subsection of the statute, N.J.S.A. 34:19-
3, provides: -

“An employer shall not take any
retaliatory action against an employee

because the employee does any of the
following ...

c. Objects to, or refuses to participate
in any activity, policy or practice which
the employee reasonably believes:

(1) is in violation of a law, or a rule
or regulation promulgated pursuant to
law;

(2) is fraudulent or criminal; or

(3) is incompatible with a clear man-
date of public policy concerning the
public health, safety, or welfare.”

On its face, the statute does not
require that the activity the whistleblower
objects to be committed by the employer.
Indeed, the Appellate Division acknowl-
edged that “using standard principles of
statutory construction,” the Legislature’s
failure to require specifically that the
illegal activity be of the “employer”
would mean CEPA protected reports
of any unlawful workplace activity
“whether or not acquiesced in by the
employer.”

It is hornbook law that the plain lan-
guage of the statute is dispositive. The
point is even more-compelling in light
of subsections (a) and (b). Unlike sub-
section (c), subsections (a) and (b) explic-
itly include the statutory language the
court is looking for — namely, a require-
ment that the illegal activity be “of the
employer.” Thus, subsection (a) protects
an employee who “discloses” to a public
body any illegal “activity, policy or prac-
tice of the employer.” Likewise, sub-
section (b) protects the employee who
provides information to “any public body
conducting an investigation” regarding
any violation of law “by the employer.”

These subsections confirm  the

. Legislature knew how to restrict pro-

tected activity to that related to illegal
conduct “of the employer” and demon-
strates the failure to include that restric-
tive language in subsection (c) was
intentional. See GE Solid State v.
Director, Taxation Div., 132 N.J. 298.

A full text of Higgins, Order
No. 8186, is available from the
NJL Facts-on-Call Service,
800-670-3370.

Nonetheless, the court decided to set
aside CEPA’s plain language and effec-
tively added new language to the statute.
In holding an employer must condone

‘or ratify the alleged violative conduct,

the court obviously was concerned about
limiting employer liability, reasoming
that to follow the statutory language
would impose “strict liability” upon an
employer for misconduct by a mnon-
supervisory employee.

The court’s concern to protect
employers, while commendable, is off
the mark. Employers do not need pro-
tection from strict liability because CEPA -
is not a strict liability statute. No
employer can be held liable when an
employee reports wrongdoing unless the
employer takes ‘“retaliatory action”
against the employee as prohibited by
the first section of the statate,  This is
vastly different from strict liability in
tort, for example, where a manufacturer
can be held liable for an unsafe product
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