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arbitrati

n clauses

Key issue of ‘Voluntary’ signings not addressed

By Robert G. Seidenstein

f an employer wants workers anti-dis-
crimination claims handled by arbitra-
tion and kept out of court, it beiter
make sure its employment contracts
are crystal-clear on that point, the New
Jersey Supreme Court ruled last week.

The unanimous decision effectively
voids what has become standard arbitra-
tion language in most contracts employees
increasingly have been asked to sign
before being hired.

Still, employment law experts noted the
high court did not specifically address the
more towering issue involving arbitration
clauses — whether decisions by workers
to sign them are truly voluntary and
should be honored in the first place.

Those experts cite the growing use of
arbitration clauses to keep employee

discrimination complaints away from
potentially sympathetic juries.

In last week’s decision, the justices did
not have to face the question of voluntari-
ness — and they didn’t reach out for it.

Instead, they examined the particular
mandatory arbitration clause before them
and found it inadequate to its task, thereby
giving the plaintiff his day in court.

But on that score alone, the decision
was a big victory for employees claiming
discrimination. The clause deemed not

The ruling requires precise language to
prevent discrimination victims from taking
| their workplace complaints to courts.

strong enough is the “most common arbi-
tration language in the world,” said the
winning lawyer, Andrew W. Dwyer of
Newark. He estimated the wording now is
in “tens of thousands of contracts.”

In Garfinkel v. Morristown Obstetrics
& Gynecology Associates, the court, in an
opinion by Justice Peter Verniero,
described the language that should be
used if an employer wants to require arbi-
tration of Law Against Discrimination
(LAD) claims.

The contracts, Verniero wrote, do not
explicitly have to say arbitration covers
LAD claims, but they should make it clear
they apply to “all statutory claims arising
out of the employment relationship or its
termination.” :

The arbitration clause also should
reflect that the employee knows that court
and administrative agency remedies exist
for workplace discrimination and that by
signing the contract, those avenues cannot
be pursued.

The trial court and the Appellate
Division had ruled that a doctor’s sex dis-
crimination claim was covered by an arbi-
tration clause in his employment
agreement. The high court disagreed,
saying the clause was not clear enough on
that point.
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